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A Bill for

AN ACT of Parliament to promote equal opportunities for all persons, to prohibit
discrimination and provide for remedies for victims of discrimination and for

connected purposes.

ENACTED by the Parliament of Kenya, as follows.

PART | - PRELIMINARY
Citation 1. ThisAct may be cited as the Equal Opportunities Act, 2007
Interpretation. 2. InthisAct unlessthe context otherwise requires-

“Board” means the Equality Board established under section 16;

“club” includes an association of persons or an association of clubs that is
established for any social, literacy, cultural, political, sporting, athletic,
recreational, community service or any other similar lawful purpose,
whether incorporated or otherwise and includes specifically the professional
affairs of the club;

“discrimination” means an act or omission including any condition,
requirement, policy, situation, rule practice that has or is likely to have the

direct or indirect effect of unjustly or unfairly causing disadvantage to-

(a) a person or group of persons on one or more of the prohibited
ground;

(b) a person or group of person on the basis of that person’s or that
group’s actual or presumed association with another person who, or
group whichis, identified by any of the prohibited ground;

(c) a person or group of persons on the basis of a characteristic that
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applies generally to persons who are identified by any of the
prohibited ground;

(d) a person or group of persons on the basis of a characteristic that is
generally attributed to persons who are identified by any of the
prohibited grounds,

and includes-
0] the failure to reasonably accommodate the specific needs of
disadvantaged persons or groups of persons,
(i)  sexua harassment;
(i)  the failure to identify and take reasonable measures to remove
any barriers to the full enjoyment of access to opportunities by

person;

but does not include-
(a) any affirmative action measures consistent with section 82(4)(d) of
the Constitution and this Act or any other written law; or
(b) the distinction, exclusion or preference of any person on the basis of

an inherent and reasonabl e requirement of ajob or a situation;

“disability” has the meaning assigned to it by section 2 of the Persons with
DisahbilitiesAct;

“employment” includes the engagement of an independent contractor
“ethnicity” in relation to a group of people, means the origin,
characteristics, classification, language and distinctive cultural or aesthetic

traditions of that group of people;

“health care services’ include-
(a) Services necessary to ensure a state of complete physical,

mental and social well-being and not the absence of disease
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and infirmity; and

(b) services aimed at, but not limited to preventing, diagnosing,
aleviating, curing, healing and treating conditions that
threaten or compromise a person’'s state of complete
physical, mental and socia well being.

“health care benefits’ include but are not limited to subsidies, heath
insurance and pensions;
“marital status: includes the condition of being-

(@) single;

(b) married whether in terms of the marriage Act, the African Christian
Marriage and Divorce and Succession Act, the Hindu Marriage and
Divorce and customary law;

(c) divorced;

(d) widowed;

(e) in a relationship recognized by law or practice of marriage or
partnership and in which the partners share or shared a reciprocal
duty of support;

“Minister” means the minister for the time being responsible for justice and
congtitutional affairs;

“professional body” means a recognized body which is established to
exercise, control, over and regulate the profession in question and its

members;

“public body “ means any ingtitution, agency, department, board,
commission, authority, committee established for public purposes or funded

from public funds,

“public facility” means any facility set up for use by members of the public

whether or not the facility is set up using public resources.
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Objects of the Act.

Supercession.

Obligation of public
bodies.

“reasonable accommodation” means any modification, adjustment, change
or action that is reasonably required to enable any person or group of
persons identified on the basis of any of the prohibited grounds, to enjoy
full equal access to, or to participate or advance equally in any area or
sector;
“services’ include services
(a) relating to banking and the provision of grants, loans, credit
or finance;
(b) relating to entertainment; recreation, hospitality or
refreshment;
(c) relating to transport and travel;
(d) provided by the State, including but not limited to,
infrastructure, education , water, security, heath and
information;

(e) relating to insurance

“sexual harassment” has the meaning assigned to it by section 23 of the
Sexual OffencesAct.

3. The objects of this Act are to promote equality of opportunity and to
counteract direct and indirect discrimination on the grounds of gender,
race, ethnicity, religion, disability or any of the prohibited grounds

4. The provisions of this Act shall supersede the provisions of any other
written law in the event of any conflict, in respect of any matter relating
or incidental to the prohibition of discrimination and the promotion of
equality for all persons.

PART I —=DUTY TO PROMOTE EQUALITY
5. (1) Public bodies, employers and providers of public services shall make
active, targeted and systematic efforts to promote gender equality in all

sectors of society, enterprise and organization.

(2) All public bodies and other bodies that are subject to statutory duty
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Composition of
public bodies.

Other public
administration
bodies.

shall prepare annual reports and shall in their reports give an account of
the actual state of affairs as regards gender equality in the organization
and shall also give an account of measures that have been implemented
and measures that are planned to be implemented in order to promote
equal opportunitiesfor all persons and to prevent discrimination.

6. . (1) Public boards, bodies, Commissions and similar bodies set up by a
statute or appointed by any Minister for the purpose of public
management or for planning purposes of importance to the society shall
endeavour to have an equal composition of women and men.

(2) Authorities or organizations which are to suggest members of boards,
commissions shall suggest both a woman and a man and if more than one
seat is to be filled an equal number of women and men shall be suggested,
and in case of an uneven number of members only one more of one gender
than of the other gender may be suggested.

(3) The authority or organisation may deviate from the provision laid down
in subsection (1) if there are specia reasons for doing so and shall, in such
case, state the reason for doing so.

7. (1) Boards, committees, Commissions or sSimilar management
authorities within the public state administration should have an equal
composition of women and men.

(2) Boards, executive committees or similar collective managements of
independent institutions, partnerships and private andpublic limited
companies which do not fall under the public administration should, as far
as possible, have a balanced composition of women and men.

(3) The minister concerned may decide that subsection (1) shall apply to the
institutions and companies, mentioned in subsection (2).

(4) The minister concerned may decide that subsection (1) or (2) shall apply
to specified independent institutions, partnerships or private or public
companies if the costs of activities of the independent institutions are
covered with more than fifty per cent out of state funds or if more than fifty
per cent of the company is owned by the state. The minister concerned may
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Reports by
Ministries and other
state institutions

further decide that subsection (1) or (2) shall apply to companies exercising
activities in accordance to a concession or similar public authorization.

PART Il —EQUALITY REPORTS

8. . (1) Minigtries, state ingtitutions and public enterprises shall every
second year before the 1% of September give a report on gender
equality:

Provided that state institutions and state enterprises shall only give a report

if they have more than fifty employees.

(2) The reports shall include information about-

(a) whether the Ministry, institution or enterprise has formulated a
policy for gender equality, and if so, the content of this policy,

(b) the gender-distribution in relation to the specific occupational
categories, and

(c) any other matters considered to be of importance for an evaluation
of the activities in the field of gender equality of the Ministry,
institution or enterprise.

(3) The reports from the institutions and enterprises mentioned in
subsection (1) shall be submitted to the Minister responsible for the body or
institution concerned.

(4) Each Minister shall within his or her portfolio examine the reports
submitted and shall - before 1% of November of the year during which the
reports are drawn up - submit a joint report and the enclosed specific reports
to the Minister under this Act.

(5) The Minister may lay down rules concerning the content of the reports
mentioned in sub-section (1)

(6) The Minister shall each year before 1% of March draw up areport and a
National Action Plan for gender equality for the National Assembly.

(7) Public authorities, enterprises and organisations shall at request provide
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Genera prohibition
of discrimination.

Prohibition of

offensive behaviour

the Minister with any information concerning gender equality which is
necessary for the drawing up of the annual report and the perspective and
action plan.

PART II- PROHIBITION OF DISCRIMINATION

9. Every person isentitled to equality with respect to the following without
discrimination and it shall be an offence to discriminate against any
person on the basis of any of the prohibited groundsin-

() employment;

(b) education and training;

(c) accessand use of public facilities;

(d) health services and facilities;

(e) housing, goods, facilities and services including financial
Sservices,

(f) acquisition, change or retention of nationality and change of
domicile;

(g) admission and membership into professional association or
gualification without which as a matter of law or of practice, a
person would find it difficult to carry on a particular profession
(including any vocation or occupation); or

(h) inheritance.

(2) Where in the prosecution of any offence it is proved that discrimination
played a part in the commission of the offence, this shall be regarded as an
aggravating circumstance for purposes of the determination by the court of
an appropriate sentence.

10. . (1) No person shall do any act which —
(@) is reasonably likely in al the circumstances to offend, insult,

humiliate or intimidate another person or group of persons on
account of their gender, race, ethnicity, origin or religion; and

(b) which is done with the intention of inciting gender, racial or
religious hatred

10
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lc\i/ilggﬁsn ?r:ation. 11. No employer or prospective employer shall discriminate against any
person in any manner, including the following- .

(a) advertising in a manner which unjustly excludes or
disadvantages potential applicants from any group of
persons,

(b) subscribing to and applying practices relating to selection
and recruitment for employment including the conduct
and content of interviews which have the effect of
unjustly excluding persons from particular groups ;

(c) in the terms or conditions on which employment is
offered;

(d) subscribing to and applying policies and practices that
have the effect of unequal pay for work of equal value;

(e) in the way the employer affords the person access to
opportunities for promotion, transfer, training, retention
or to any other benefit associated with the employment
or by refusing or deliberately omitting to afford the
person access to such benefits

(f) failing to provide reasonable accommodation;

(g) falling to alow an employee parent ninety days
maternity and ten days paternity leave without forfeiting
other employment benefits; and

(h) failing to provide breastfeeding time for a nursing mother
during working hours for at least two hours each day for

up to one year.

Discrimination  in 12, (1) No person or educational establishment shall discriminate against

respect of any person in any manner including the following-
education..

() by refusing or failing to accept that person's application for

11
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Discrimination
health care services.

admission as a student to an educational institution including a

student with special needs, or a pregnant student;

(b) by failing to provide the necessary facilities for a student with

special needs;

(c) in the terms and conditions on which the person is admitted as a
student;

(d) by denying or limiting the person's access to scholarships,
bursaries or any other form of assistance, benefits, facilities or
services provided by or for the educational establishment;

(e) by expelling the student or subjecting the student to any other
detriment because of pregnancy or on the basis of any other

prohibited ground;

(f) in the forcible segregation of learners with special needs into
special schools, based on their disabilities and on their
educational interests or capabilities,

(9) in the provision of reasonable accommodation, including mode

of dressing relating to cultural and religious diversity;

(h) inthe provision of basic quality education;

(2) No person shall set educational or vocational assessment and

evaluation procedures that discriminate against any person.

in 13.. No person shall discriminate against any person in the provision of
health care services-in any manner, including the following:

(@) by denying or refusing any person access to heath care
facilities accessible to any person;

(b) in the nature or type of health care services provided,

12
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(c) inthe terms, conditions or criteriain terms of which access

to health care services are provided,

(d) in the manner in which access to health care services is

provided;
(e) inthe quality of health care services that are provided;

(f) by denying persons with disabilities their reproductive rights
or rightsto family life solely on grounds of their disability;

(g) by precluding a person from contributing to his or her
medical care or treatment on the grounds that the person has
any psychiatric disability including any psychiatric or mental
handicap.

(h) by refusing to provide standard treatment or hedth care
services to a person on the grounds that the person has a
disability;

(i) subject to any written law relating to the control and
management of any specific diseases, by revealing a person's
health status to an employer, family member or

other person or body without receiving the person's written

permission or authorization.

() by subjecting any person to any unfair disadvantage

regarding access to health care services;

(K) by refusing to provide emergency medical treatment on any

of the prohibited grounds,

(I) by subjecting any person to any unnecessary or excessive

medical examination or procedures.

13
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Discrimination in 14. . No person who is in authority of, or responsible for, the provision of
hedlth care benefits. health care benefits, either as  aprincipal or in agent, shall discriminate
against any personin any manner, including thefollowing -

(a) by refusing or denying a person or group of persons access to
health care benefits or failing to make those health care benefits

available and accessibleto that person;

(b) in the terms, conditions or criteriafor eligibility for health care
benefits;

(c) inthe nature or quality of health care benefits provided;

(d) in the amount of health care benefits allocated for particular
health care services in the manner in which a person can gain

access to health care services.

Discrimination  in  15. No person whether as principal or agent, shall discriminate against any
respect of person in relationto accommodation in any manner, including the

accommodation. followi ng-

() by refusing apersons application for accommodation on lease;

(b) inthetermsor conditionsin respect of which accommodation or a
|ease agreement is concluded in favour of any person;

() by giving a person's application for accommodation or lease
agreement in that person's opinion, alower order of precedencein
any list of applicantsfor the accommodation or lease agreement in
question;

(d) by deferring the person's application or according the person a
lower order of precedence in any list of applications for the
accommodation;

(e) by denying aperson accessto, or limiting hisaccessto, any benefit
associated with accommodation or leasehold occupied by the
person in question connected with the accommodation;

(f) by evicting or subjecting the person to any other detriment;

14
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(g) by subjecting a person to any other disadvantage in respect of

accommaodation or lease.

Discrimination  in  16.. No person, whether as principal or agent, shall discriminate against a
respect of property. person in respect of land or property in any manner, including the
following-

(a) by refusing or failing to dispose of or lease land or property or
any other interest or right therein to any person;

(b) in the terms or conditions in respect of which land or property or
any interest or right therein is disposed or |eased,

(c) in any condition subject to which land or. property or any
interest or right therein is disposed of, devolved, distributed,
used or acquired,

(d) by failing to provide accessible and reasonable accommodationin
any development of land or property to any person;

(e) by obstructing the realization of the constitutional rights to
property in terms of section 75 of the Congtitution.

(f) in effecting any eviction from such land or property;

(9) intheownership and enjoyment of matrimonial property;

(h) by subjecting a person to any other disadvantage in respect of

accommodation or lease.

(2) No plan for the construction of any building shall be approved by
any person if the plan does not makeprovision for the reasonable
accommodationfor all groups of persons who may reasonably be expected to

use the building andin particular for personswith disability.

Discrimination in  17. . No person who provides goods and services or makesfacilitiesavailable

r?‘ ation tOdPVOViSiog whether for payment or not shall discriminate directly or indirectly against
evices @ person-

15
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Discrimination
respect
associations.

Discrimination
respect of clubs.

(@)

(b)

(©

(d)

by refusing or failing to provide the goods or  services in
guestion or to make the facilitiesin question available;

in the termsor conditions on which the goods, services or
facilitiesare provided or made available;

in the manner in which the goods, services or facilities are
provided or made available;

by imposing terms, conditions or practices that perpetuate the

consequences of past discrimination.

in 18.. (1) No association shall discriminate directly or indirectly against any

of person -

(@)

()

(©)

(d)

(€

(f)

in the manner in which members are recruited aor
membership is processed;

by refusing or failing to consider a person's application for
membership of the association;

in determining the terms or conditions onwhich the
association is prepared to admit or retain a person as a
member;

by refusing or failing to accept aperson'sapplication;

by denying aperson accessto or limiting the person's access
to any benefit provided by the association to members,

by depriving the person of his or her membership or

varying the terms of the membership.

in 19.. (1) No club, or committees, management or membersthereof, shall
unfairly or unreasonably discriminate directly or indirectly against any
person who is not a member of the club in question, in any manner,
including thefollowing;

(a) in determining the terms or conditions in terms of which the

club in question is prepared to admit a person as amember;

16
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Discrimination by 20. .

professional bodies.

(b) by refusing or failing to consider a person's application for

membership of the club;

(c) in the manner in which members are recruited or membership is
processed;

(d) in the terms or conditions of membership which are afforded to

amember;

(e) by refusing or failing to consider a person's application for a

different class or type of membership;

(f) by denying or limiting access to any benefit arising from

membership that is provided by the club;

(9) by depriving a member of membership or varying the terms of

membership;

(h) by treating a member unfavourably in any manner in connection

with the membership or affairs of the club;

() by subjecting the member to any other disadvantage.

(2) All clubs and national and local sports structures which benefit

directly or indirectly from public resources shall identify all formsof inequality
and discrimination in this sector and take up steps to eradicate such inequality
paying particular attention to the recruitment and equitable representation of
designated groupsin selection, administration, coaching and refereeing.

No professional body shall discriminate against any person in recruiting

membersto the profession, in any manner, including thefollowing-.

17
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(@)
(b)
(©

(d)

(€

(f)

@)

(h)
(i)

in the manner in which members are recruited to the profession;
by refusing accessto training;

by refusing or failing to accept a person's application for
membership of the profession;

in the terms or conditions in respect of which the professional
body is prepared to admit a person as a member of the
profession;

inthetermsor conditions of membership which are afforded to
the member;

by denying the member access to, or by limiting the member's
access to, any benefit or facility provided by the professional
body;

by depriving a member of membership or varying the terms of
membership of the professional body;

by subjecting the member to any other disadvantage;

by imposing terms and conditions which perpetuate present
disadvantages emanating from the past.

Discrimination in 21. . No person or appointing authority shall discriminate in any appointment
appointments to to public office, against any person on any of the prohibited grounds.

public office.

PART I11- NON-APPLICATION OF ACT

Defence to claim of 22.. (1) It shall be a defence to a complaint of discrimination that the act or
discrimination. omission isreasonable and justifiablein the circumstances.

(2) The factors to be taken into account in deciding whether the act or

omission isreasonable and justifiablein the circumstancesinclude -

18
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Voluntary bodies

Charities

(@ thepurpose of the discrimination;

(b) the nature and extent of the discrimination, including the nature
and extent of the resultant disadvantage;

(c) therelationship between the discrimination and its purpose; and

(d) whether there are less restrictive and disadvantageous means to
achievethe purpose.

(3) Whenever discrimination is alleged, there shall be no finding that the
discrimination is reasonable and justifiable in the circumstances unlessit is
established that the person or group affected by the discrimination cannot be
accommodated without unjustifiable hardship.

(4) In determining the term "unjustifiablehardship” al relevant
circumstances shall be taken into account, including -

(a) the nature of the benefit accruing to or disadvantage suffered by
any person;

(b) the effect of the disadvantage suffered by the person
discriminated against;

(c) thefinancial circumstances of the person who has a duty not to
discriminate in the particular circumstances,

(d) the estimated costsinvolved in addressing the discrimination.
23.. Where abody is established and its activities are carried on otherwise
than for profit, it is not a contravention of thisAct torestrict -

(8 themembership of that body; or

(b) the provisions of benefits, facilities or services to a person of a

particular sex or marital status.

24. This Act does not -

19
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(@) affect aprovision of adeed, will or other instrument that confers
charitable benefits or enables charitable benefits to be conferred

on persons of a particular status; or

(b) prohibit an act which is done in order to give effect to such a

provision.

Exemption for 25, . ThisAct shall not apply to -

religious bodies.
(@) the ordination or appointment of priests, nuns, ministers of

religion or members of areligious order;

(b) the training or education of persons seeking ordination or
appointment as priests, ministers of religion or members of a
religious order; or

(c) the employment of persons in any school, college or institution
established for the purposes of training of personsin a manner
that conforms with the doctrines of that religion or is necessary
to avoid injury to thereligious feelings of the adherents of that
religion.

PART IV- THE EQUALITY BOARD

Establishment of the 26. There is established a Board to be known as the Equality Board which
Equdlity Board. shall be abody corporate established and managed in accordance with
this part

23. (1) The Board shall consist of nine members appointed proportionally
from each gender except for the ninth member by theMinister in
consultation with the Judicial Service Commission.

(2) Thechairperson and at |east one member of the Board shall be advocates
of the High Court of at least ten years standing.

(3) The members of the Board shall be appointed from among personswith
training and experiencein thefield of law, industrial relations, disability,
gender relations, sociology, administration or other such social disciplineand
who have served in either of these fieldsfor aperiod of not lessthan ten years.

20
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Functions
Board.

of

(4) Subject to subsection (6), amember of the Board shall be appointed for a
period of five years and shall be eligible for re-appointment for afurther one
term.

(5) The members of the Board shall be engaged on the same terms asjudges of
the High Court.

(6) Section 62 of the Constitution shall apply to the tenure of the members of
the Board.
the 27. (1) Thefunctionsof the Board shall be -

(@ to hear and determine complaints of discrimination or
contravention of this Act referred to it by any person

(b) to implement programs aimed at the elimination of al forms
of discrimination and to promote equality of opportunity
between persons of different states generally;

(c) to receive, investigate and as far as possible conciliate
allegations of discrimination;

(d) to develop, conduct and foster research and educational
programmes and other programmes for the purpose of
eliminating discrimination and promoting equality of
opportunity and good relations between persons of different
status,

(e) to advise the Government generally on the working of this
Act and any other relevant law;

(f) toreview equality lawsand policies,

(g) to report to the Minister any change the Board considers
necessary to the funding, functions, structures, powers and
procedures of the Board;

(h) to prepare for consideration draft amendments to any laws
already enacted;

(i) toinquireinto any question referred to it by Parliament and
report thereon;

() to develop quidelines towards the eimination of
discrimination in promotion a work, in matters of
recruitment, pay equity and other matters connected thereto.

21



(2) The Board shall havejurisdiction -

(a) to require personsto attend before it for the purpose of giving
evidence and producing documents; and

(b) to make such declarations, ordersand awards of compensation
asit thinksfit,

(3) Without prejudice to the generality of its jurisdiction under subsection
(2), the Board shall if it is satisfied that discrimination has taken place as
alleged, make an appropriate order in the circumstances, including-

(a) an order for the payment of damages in the form of an
award to a body or organisation responsiblefor addressing
discrimination;

(b) an order for the payment of damages inrespect of any

www.Kenyalaw.org

proven financial loss, including future loss, or in respect of
impairment of dignity, pain and suffering or emotional and
psychological suffering as a result of the discrimination in
guestion;

(c) an order restraining discriminatory practices,

(d) an order directing that specific steps be taken to stop
discrimination;

(e) an order to make available specific opportunities and
privileges unfairly denied in the circumstances, available to
the complainant in question or to any person or group;

(f) an order for the implementation of special measures
including affirmative action to address the discrimination in
guestion;

(g) an order that an unconditional apology be made to any

person or group;

22
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(h) an order requiring the respondent to submit to a report for
audit of specific policies and practices,

(i) an order suspending the licence of aperson;

an order requiring the respondent to make regular progress reports to the
Board regarding theimplementation of it’ sorders.

(4) The Board shall not have or exercise any jurisdiction inany criminal
matter or entertain any criminal proceedingsfor any offence whether under this

Act or otherwise.

(5 Wherethe Board is in doubt whether it has jurisdiction to hear and
determineany question under this Act, it shall refer the matter to a two judge
bench of the High Court for decision.

Oath of office. 28. . Before entering upon the exercise of theduties of their office, each
member of the Board shall takeand subscribe an oath or make an
affirmation before the Chief Justice, that he or she shall faithfully and
impartially perform thefunctionsof hisor her office.

Funds of the Board. 29, . (1) Thefunds of the Board shall consist of -
(a) such sums as shall be provided by Parliament for that

pUrpose;

(b) such monies or assets as may come to vest in the Board in
the course of the performance of its functions under this
Act;

(c) grantsand donations.

(2) There shall be paid out of the funds of the Board such sums of money as
are required to defray theexpenditure incurred by the Board in the
performance of itsfunctions under this Act.

23
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the Board.

www.Kenyalaw.org

Officers and staff of
the Board.

Remuneration of
Board members.

Procedure of the
Board.

(3) The Board shall cause to be kept proper books and records of accounts of

theincome, and liabilities of the Board.

(4) The annual accounts of the Board shall be audited by the Auditor-General.

(5) The Board shall within three months of the end of each financial year
submit to the Auditor General the accounts of the Board for that financial year.

30. . (1) The Board shall within four months after the end of each financial
year submit report in respect of that year containing -
(@) financia statementsof the Board;

(b) the Board's activities.

(2) The Minister shall cause the report and financial statements of the Board,
together with the report of the Auditor-General, to be laid before Parliament
within fifteen sitting days after the receipt thereof:

Provided that when Parliament is not sitting the Minister shall lay the report

before Parliament fifteen days after the next parliamentary session begins.

31. (1) The Board shal, in consultations with the Minister , appoint on
such termsand conditionsasit shall think fit such officers and other staff
asit shall consider necessary for carrying out itsfunctions under thisAct.

(2) The Board shall subject to sub-section (1) appoint a Secretary who shall

head and manageitssecretariat. The secretary tothe Board shall bean Advocate

of theHigh Court with nolessthan fiveyearspost bar admission experience.

32. . The members of the Board shall be paid such salaries and expenses as
shall be determined by the Minister in consultation with the Treasury.

33. .(1) The Board shall make Rulesand Regulations -

(a) for the regulation of its proceedings, including the establishment
of specia and standing committees of the Board, the delegation to

such committees of any of its duties, the fixing of quorums for
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meetings of the Board or such committees;

(b) for the establishment of advisory committees consisting of

members of the Board and persons other than members;

generally for the conduct and management of itsactivities.

(2) The Board may co-opt suitable personsto participate in its deliberations

but a person so co-opted shall have no right to vote.

(3) The Board may in consultation with the treasury pay to a co-opted person

such feesand allowances asit may determine.

PART V - COMPLAINTSTO THE BOARD

Lodging a 34.. (1) A person who alleges that some other person has discriminated

complaint. against him or her or has contravened section 6 may lodge a written
complaint with the Board setting out the details of the alleged act of
discrimination.

(2) A complaint under subsection (1) shall belodged with the Board
within twelve months- from the date of the alleged act or discrimination.

(3) Notwithstanding subsection (2), the Board may, on good cause being
shown, accept a complaint whichislodged morethan twelve months
after the date of the alleged act or discrimination.

Persons unable to 35, . (1) A person who because of a disability or any other reasonable cause

lodge a complaint. is unable to lodge a written complaint under this Act may have a
complaint on hisor her behalf lodged by another person upon satisfying
the Board that the person is not able to lodge such acomplaint personally.

Investigation of 36.. The Board shall investigate each complaint lodged with it and
complaints. may on itsown motion initiate investigations.
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Notice to concerned  37.. TheBoard shal by noticeinwriting -
persons.

(a) requirethe person against whom a complaint has been
made to respond to the complaint within the specified

time;

(b) require any person to furnish suchinformation as
shall be described inthe notice;

(c) specify the time within which the required informationisto
be furnished; and

(d) require aperson to attend at such time and place specified
in the notice and to give oral evidence about and produce all
documentsin his or her possession or control relating to,

any matter specified in the notice.

No grounds for 38.. Whereuponinvestigating acomplaint the Board finds that thereis no

complaint. evidence of discriminationit shall inform the complainant in writing and
shall giveits reasons thereof, whereupon no further action shall be taken
by the board.

Mediation. 39.. (1) Wherethe Board finds that the subject matter of the

complaint can be resolved by mediation, it may attempt to resolve the
matter through mediation n accordance with subsection (2) .

(2) The Board shall by notice require thefollowing personsto attend
the mediation:

() thecomplainant;

(b) the person who isalleged to have committed the act of
discrimination whichisthe subject matter of the complaint;

(c) any other person who-

(i) islikely to be able to provide information relevant to the

proceedings of the mediation; or
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(it) whose presence at the proceedingsis likely to assist in
the settlement of matter,

and the Board shall in the said notice require any person so invited to
produce such documents at the mediation as are specified in the notice.

Failure to comply 40..A personwho, without reasonable excuse, refuses or fails to comply
with mediation with any requirement of anoticeissued under section 34 and 36 (2)
notice. commits an offence and shall be liable on conviction-

(@) inthe case of anindividual, to afine not exceeding five thousand

shillings,

(b) in the case of a body corporate, to a fine of ten thousand
shillings,
for every day that the individual or body corporate refuses or failsto

comply with any requirement of anotice.

Mediation to be held  41. . The mediation shall be held in private and, subject to this Act, shall be

in private. conducted in such manner asthe Board thinks fit provided that the
Mediation shall beheld withinthirty daysof the Complaint beinglodged with
the Board

Registration of 42.. Whereacomplaint hasbeen settled by mediation, the settlement shall

mediation be embodied in a written agreement and registered by the Board and,

agreement. upon registration, the agreement shall be deemed to be an order of the
Board .

Hearing of 43.. (1) Where the Board is of the opinion that the subject matter of a

complaint complaint cannot be resolved by mediation or attempts made at

mediation have been unsuccessful it shall proceed to full hearing of the
matter and give a decision which shall be binding until successfully
appealed against in the High Court.

(2) The chairperson shall fix the date, time and place of the hearing and the
Board' s Secretary shall, not lessthan fourteen days before the date so fixed,
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Privilege
proceedings.

Appearance
parties

of

of

notify all interested partiesaccordingly.

(3) Thechairpersonshall preside at al sittings of the Board.

(4) The chairperson and two other members of the Board of whom one shall
be from each gender shall constitute a quorum at any sitting of the Board for
the purposes of hearing claimsunder thispart, but the chairperson shall as far
as practicable ensure that all five members are present at any sitting at
which in his or heropinion, difficult or important matters are to be

considered.

(4) A decision on any matter before the Board shall be by amajority of the
members present and in case of an equality of votes, the chairperson
or the person presiding shall have acasting vote.

44. (1) An advocate or other person  appearing before the Board on
behalf of a party shall have the same protection and immunity as an
advocate has when appearing for aparty in proceedingsinthe High Court.

(2) The Board shall as regards the attendance and examination of witnesses,
the production and inspection of documents, the enforcement of its
orders, the entry on the inspection of property and other matters
necessary or proper for thedueexerciseof ifsjurisdiction, hasall such
powers, rights and privileges as are vested in the High Court on the

occasion of an action.

(3) A summons signed by the Secretary of the Board shall have the same
force and effect as any formal process capable of being issued in any
actiontakeninthe High Court for enforcing the attendance of witnesses
and compelling production of documents.

45. . (1) The complainant and the person complained against shall appear at the
hearing of the complaint and shall be heard in person or berepresented by
an advocate or by any other person with the leave of the Board .
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(2) Any person, other than a party who satisfies the Board that he or she
has a substantial interest in the proceedings shall appear and be
heard and shall have the right to produce evidence and cross-examine

witnesses.

(3) With the consent of the complainant and the respondent, the Board may
order that written submissions be filed in addition to or in place of
an oral hearing.

Hearing to be in 46.. (1) Subject to this section, the hearing of proceedings beforethe
public Board shall bein public.

(2) Where the Board is satisfied that it is desirable to do so by reason of
the confidential nature of any evidence or matter for any other reason,

the Board may -

(a) direct that ahearing or part of ahearing shall take place in camera

and givedirections asto the personswho shall be present; or

(b) give directions prohibiting or restricting the publication of
evidence given before theBoard (whether in public of in
private) or of matters contained in documentsfiled in the Board.

Powers of Board in 47.. (1) TheBoard shall if it thinksfit -
hearing complaint.

(a) extendthetime appointed by thisAct for doing any act
notwithstanding that the time appointed shall have expired;

(b) postpone the day or time fixed for, or adjourn the hearing of, any

complaint;

(c) if the complainant and the respondent agree in writing upon the

terms of a decision to be made by the Board, decideaccordingly.
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(2) Subject to thisAct, the Board shall regul ateits own procedure and make
Rulesin that connection and such Rules shall be gazetted.

(3) TheBoard may fromtimeto time causeits decisionsto be published in

law reports.
Recovery ~ of 48.. (1) Ontheexpiration of thetimefixed for compliance with an order
Com%e”j‘t'o”- fines, or award for the payment of compensation, damages or fines, the amount
anaras ec. thereof shall become due and payable and recoverable in the manner
provided for by this section.

(2) Compensation, damages or fines shall upon a certificate issued
therein be due and payable under an order or award of the Board and
shall be recoverable summarily as a civil debt or in the manner
provided for under subsection (3) by the person for whose benefit the
order or award for such compensation or damages was made or, in the
case of an order for afine, by the Secretary and the certificate of the

Secretary under this subsection shall beconclusive.

(3) TheBoard shall execute its own orders.

Effective date of an  49. An order or award in any matter referred to the Board for determination
order. shall take effect from such date as the Board may consider just and fair
having regard to all the circumstances of the case.

Orders of the Board 50. The hearing and determination of any proceedings before the Board and

to befinal. an order or award or any finding or decision of the Board in any matter
shall befinal except on matters of law which shall be referred to the
High Court for determination .

Binding effect of 51.. Anorder or award of the Board shall be bindingon -
orders of the Board. (a) all parties who appear or are represented before the Board;

(b) al persons who have been summoned to appear as parties,
whether they have appeared or not.
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PART VI -GENERAL

Unlawful disclosure 52, (1) It shall bean offencefor any member of the Board or any member

of information.

Conflict of interest.

Regulations.

of staff assisting the Board, either directly or indirectly, except in the
performance of aduty under this Act, to make arecord of, or divulge
or communicate to any person, any information concerning the affairs of
any person acquired by him or her by reason of his or her office or
employment under thisAct.

(2) A person who commits an offence under subsection (1) is liable
on conviction to afine of one hundred thousand shillings.

53. (1) A member of the Board who has a direct or indirect interest in a
matter being considered by the Board shall as soon as possible after the
matter has cometo hisor her knowledge disclosethe nature of hisinterest.

(2) A disclosure of interest made by a member under subsection (1) shall be

recorded in the minutes of the Board or in the proceedings of the Board , and
the member shall not be present or take part or vote during any deliberations

on the matter.

(3) If amember of the Board has dealt with a complaint before such interest
has beenidentified or disclosed, the investigation by the Board or the
proceedings before the Board , as the case shall be, relating to such complaint
shall be null and void.

54. Theminister may makeregulationsrelatingto -

(@) the powers, procedures, dutiesand functionsof the Board ;

(b) the procedureto befollowed at or in connectionwithaninquiry in
terms of or under this Act, including the manner in which

proceedingsshall beinstituted and the hearing of urgent matters;

(c) theform of any application, authority, certificate, consent, notice,

order, process, register or subpoenato be made, given, issued or

31



www.Kenyalaw.org

(d)

(€

(f)

kept interms of or under this Act, and any other form requiredin

carrying out the provisions of thisAct;

the appearance of persons on behalf of the parties to the
proceedings in court which may include suitable persons other

than attorneys or advocates,

any matter required or permitted to be prescribed by regulation
under thisAct;

any other matter which it is necessary to prescribe inorder to

achieve the objects of thisAct.
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